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Discretion or Obligation ?

How should government view alooming catastrophe ?
By Mary Christina Wood

EDITOR'S NOTE: Mary Christina Wood is the Philip H. Knight Professor of Law and Morse Center
for Law and Politics Resident Scholar (2006-07) at the UO School of Law, where she teaches
natural resources law, federal Indian law, public lands law, wildlife law, hazardous waste law and
property law. She is the founding director of the school's Environmental and Natural Resources Law
Program. Below is a transcript of her talk to Eugene City Club May 4, 2007.

LastmonthTimemagazinassued aspecialeditionon climatechangen which it said,
"Never mind whatyou'veheardaboutglobal warmingasa slow-motion emergencythat
would takedecadeso play out. Suddenlyandunexpectedlythe crisisis upon us."

United Nationsreportsshowrapid melting of the
polarice sheetsAntarctica,Greenlancandglaciers
throughoutthe world. The oceansareheatingand
rising. Coralreefsarebleachinganddying. Species
areon exodudrom their habitatstowardsthe
poles.As aresultof global warminghe world now
facescroplossesfood shortagesflooding, coastal
loss,wildfire, drought,pests, hurricaneseat
waves,diseasend extinctions.An international
climateteamhaswarnedcountriesto prepareor
asmanyas50 million humanenvironmental
refugeedy 2010. Scientistexplainthat, dueto the®
carbonalreadyin the atmosphereye arelocked " "

into a temperatureise of atleast2 degree$-. Thisalonewill haveimpactsfor generations
to come,butif we continuebusinessasusual,they predictEarthwill warmasmuchas
10.4 degreeB, which will leaveasmanyas600 million peoplein the world facing
starvationand 3.2 billion peoplesufferingwatershortagesit will convertthe Amazon
rainforestinto savannahandtriggerthe kind of mass extinctiorthat hasn'bccurredon
Earthfor 55 million years.

Global heatingis leagueseyondwhat civilization haseverfacedbefore.
I will give only brief backgrounchere.As you know,global heatings causedargely by

heattrappinggasseshat weemitinto our atmospherelThe moregreenhousgassesve put
into the atmospherethe hotter Earthgets.It's ratherlike puttinga greenhouseoof around
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the entire Earthandlocking it down. Carbondioxide hasclimbedto levelsunknownin the |®°"
past650,000 yearsandwe arestill pumpingit out at an annualincreaseof over2 percent
peryear.TheU.S. produce5 percenpf theworld's carbonemissionsCarbonpersists in
the atmospherep toa few centuriesso our emissionson thisvery day will haveimpacts |CO2 Science
far beyondour lifetimes.We can'tturn this thermostatiown. Scientistsacrosshe globe No alarmism. Get
warnthat wearenearinga dangerouétipping point" that will setin motion irreversible ]?allgtbsa:cr‘:;’;rm;l%_
dynamicsthroughenvironmentafeedbackoops.After that tippingpoint, our subsequent | . cwed sFr):ience
carbonreductionsnpo mattethow impressivewill not thwartlong-term catastropheBritish | cozscience.org
Prime Minister Tony Blair saidmonthsago,"This disastelis not setto happenn some
sciencefiction future manyyearsaheadput in our lifetime. Unlesswe actnow. . . these
consequencesljsastrous athey are,will beirreversible."

Let us considerthe magnitudeof the challengewe face.
First D thescaleof thethreat.It's global.It affectseverysquarench of Earth.

Secondtheintensity of thethreat.Globalwarmingthreatensall of our basicsurvival
mechanismd food, water,shelter,and health.British commentatoMark Lynas,author
of High Tide, summarizest this way: If we go on emittinggreenhousgasesat anything
like the currentrate,mostof the surfaceof the globewill be renderedininhabitablewithin
the lifetimesof mostreadersf this article.

Third N the timeframefor responselim Hansenthe leadingclimate scientistfor NASA
states: "[W]ehaveat most10yearsN not 10 yeargo decideupon actionput 10 yeargo
alterfundamentallythe trajectoryof global greenhousemissions.'We haveto reverse
whatis now still a climbing trajectoryof greenhousgasemissionsandbring it down
within 10 yearsat most,thenreduceit 80 percenby 2050. Youcanthink of these
requirementasNature'sMandate. Thetipping point conceptmeanghat wearesitting on a
ticking clock. If we fail to bring carbondownin the nextdecadeyve effectivelylock the
doorsof our heatinggreenhousandthrow out the keys,leavingourselvesandfuture
generationgrappednside asdisastemunfoldsover thelong term.

FourthN consider the scaleof responsa@eededo meetNature'sMandate Nearly every
aspecbf humandaily living resultsin carbonemissionsTherefore climateresponsenust
reachinto virtually everysectorof society:residentialcommercial industrial,
transportation- everything.

Whenwe considerthe scale intensity, timeframeandkind of actionneededit is plain to
seethat wehaveneverfacedanythingremotelylike global warmingoefore.Only a
nationalresponsehat isswift, focusedandencompassinwill be sufficientto confrontthis
threat.

Let'sreflectbackto whencitizensacrosgshis countryrosein solidarity behinda clear
nationalpurpose.The attackon PearHarborgalvanizedAmericain a way that we
desperatelyeedtoday.Almost overnight,the private businessectorbeganretoolingand
overhaulingproductionlines. The automobileindustryscaleddown car salesand
channeledts workersand materialsinto the productionof defenserehicles.The financial
world soldwar bonds.Communitiesplantedvictory gardengo grow food locally so that
the commerciafood suppliescould be sentto the military. Consumers madgo with the
bareminimum. Statedoweredtheir speedimits to conservegas.
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Individualstook initiative without beingasked Men signedup for activeduty. Women
took their placein the work force.Volunteersentertainedhetroops.

Speaker8ureaudormedin citiesacrosshe country,drawing 100,000 volunteerd hese
Victory Speakersastheywere called,were key to mobilizing the nation quickly. They
would givefive-minutespeechest theatersclub meetingstown halls,schools N any
forum they couldfind N to explainthe natureof the threatandthe needfor citizen
support. VictorySpeakersvere not choserfor their outstandingoratoryskills, but rather
werethe "trustedandfamiliar voices"in the communityN the banker,carpentermother
or schoolteacher.

Peopledid notjust sit by. Thiswasa time in our nation'shistory whenindividuals,
families, businessesschools anaheighborhoodsvere engagedogethertapping their
resourcesingenuityandenergyin concerteddefenseof the countrytheyloved andthe
future they hopedto passto their children.

Generationdater, how is this samecountryrespondingo the threatof climatecrisis?

Thereality todayis that mostAmericansaretoo absorbedn their own routinesto make
time for global warmingWe parentstendto be an especiallybusygroup.We areso
consumedvith taking ourchildrento soccergamesandpianolessonghat wedon'tthink
aheadto how our childrenwill getfood andwater,andbe safefrom storms,diseaseand
all of the otherlife-threateningcircumstanceghat planet'seatingwill bring them. By
living outthe Americandream we areessentiallysigning our own childrenup for a draft
for their lifetimes. But this war will be the mostfrighteningbecauseét hasno endin sight
for eventheir descendantgndall of Nature'ssurvivalresourcewill be scarce.
Unfortunately,it's no consolatiothat wearegood, devotegarentswho just aren'tthat
interestedn global warmingNaturewon'trecognizeour childrenasconscientious
objectorsto climatecrisis.

To be suretherearesomeAmericanswho areengagednd respondingwith smallchanges
in their lives. Theyride the busmoreoften,theyrefuseto buy bottledwater,theyturn off
lights. This brings them comforthinking the problemis on itsway to beingsolved.These
peopleareimportantmodels,but nationaldefensecannotbe put on thebacksof a few

good soldiersMost concerneditizensare doing nothingto enlistthe restof societyin
climate defenseThereareno Victory Speakergor climatecrisis.

Small progresscangive us a dangerousenseof security.Overall, our societyis nowhere
neardecarbonizingClimatedefenseentailscarbonmath. Welosethis war for countless
generationgo comeif we can'tgetour total planetarycarbonlevelsdown beforethe
tipping point. Eachday that passedhe window of opportunityto avertglobalcatastrophe
closesa little more.

Looking back,HurricaneKatrinawasthe PearlHarborof climatecrisis.But in World War
II, newagenciesandcommissionsprangup overnighto amassa nationaldefenseeffort.
Onewould thinkthat everyelectedbody andeveryagencyin Americawould beconvening
taskforcesto achievecarbonlockdownwithin a decadeBut asidefrom a smallhandfulof
officials, thereis no leadershi@t the helm. Thereare plenty ofhummerson thestreetsof
America, but we haveno nationadefenseagainstglobal warming.
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We simply cannotmeetNature'sCarbonMandatewithoutleadershipOnly government
can provideboththe regulationandtheinfrastructurenecessaryo bring carbondown
within 10 yearsWe havethousands ofigenciesN more thanany othernation inthe
world. If everyoneof them madeglobal warminga top priority, we might standa chance
of meetingNature'sMandateheadon. Butgovernmentvould haveto startnow. Tony
Blair saidto the world five monthsago, "Thereis nothingmoreserious,moreurgent,more
demandingof leadershifE in the global community."

Insteadof defendingour atmospherepur governments driving this countrytowards
runawaygreenhousgasemissionsCounty commissionersreapprovingtrophyhome
subdivisionsanddestinatiorresortsasif global warmingdidn't exist. State environmental

agenciesareapprovingair permitsasif global warminglidn't exist. The Forest Servicés
approvingtimbersalesasif global warmingdidn'texist. And the electricpowerindustryis
racingto build morethan150 newcoalfired powerplantsacrosghe U.S.,bankingon
federalapprovalasif global warmingdidn't exist.

You might askwhy, in thefaceof an unprecedentethreatto the planet,doesour
Americanpopulationjust sit by andallow governmento actasif the problemdoesn't
exist? HarvardpsychologyprofessomDaniel Gilbert suggestshat humangvolvedto
respondo immediatethreats Jike enemiesoming overthe hillside. Intelligentaswe are,
it's hardfor usto takeseriouslyany threatthat isnotimmediateIn otherwords,we'dbe
betteroff beinginvadedby Martians But | think thereis evenmoreto it thanthat. Global
warminghasbeencapturedoy the pressandthe public asan environmentalssue.
Americansarefundamentallyconfusedaboutgovernment'sole towardsour environment,
andthat confusioroperatesasa deadweight againstdecisiveaction.

In theremainingtime, | wantto suggest whyur modernenvironmentalaw inhibits a
responsdo global warmingAnd thenl will suggest howAmericanscoulddemandclimate
responsehroughassertingheir collective propertyrights.

Let mefirst explainhow our atmospherdasbeencaughtin a legal deathspiral.
Environmentalaw consistof hundredof statutesand regulationspassedincethe 1970s
to protectour naturalresourcesThis is the body oflaw | havetaught ovethe past16
years.Had environmentalaw worked,we would nothavethis ecologicalcrisison our
hands.Theheartof the problemis this: While the purposeof everylocal, stateand federal
environmentalaw is to protectnaturalresourcesnearlyeverylaw authorizeghe agencies
to permitthe very pollution or damagehat thestatutesvere designedo prevent.Of
course the permitsystemsvere neverintendedto subvertthe goalsof environmental
statutesBut mostagenciedodayspendnearlyall of their resourceso permit, ratherthan
prohibit, environmentallestruction Most officials aregood, dedicatethdividuals,but asa
group,theydreadsayingno topermits. Essentiallypur agencieshavetakenthe discretion
in thelaw andhaveusedit to destroynature,includingits atmosphere.

You canthink of environmentalaw, with all of its statutesandregulations asone big
picture. Theagenciedaveconstructed framefor that picture Thefour sides ofthat
frame arediscretion discretion,discretionanddiscretionN to allow damageo our
naturalresourcesAll of environmentalaw is carriedout throughthatframe. And so,
thoughour statutesvere passedo protectthe air, water,farmland,wildlife andother
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resourceswhenthe laws are carriedout throughthe discretionframe, they areusedas
tools to openlylegalizedamageThatis why we havespeciesextinctions,rivers running
dry, deadzonesin our oceansandglobal warming.

Why would public servante/hosesalariesarefundedby tax dollarsusetheir discretionto
allow destructionof resource8 It is becausehe discretionframenevercharacterizes
naturalresourcess quantifiedpropertyassetsinsteadthe environmenis portrayedasa
nebulousfeatureof our world. Sowhenprivate partiescometo agencieseekingpermitsto
pollute or destroyresourcesthey almostalwayscarrythe day becauseheir propertyrights
areclearandtangible.

Our federalgovernmenusesthis discretionframeto justify inactionin the faceof climate
crisis. Protectingour atmospherés characterizeésa political choice.EPA claims
discretionto permitpollution by theoil, gas,coal,and automobileindustriesNnomatter
that thislegalizedpollution will degradehe atmosphersomuchthat itwill no longer
support humarivilization aswe know it.

Sohow canthe public engaggovernmento immediatelyrespondo global warmin@ The
public hasto find a newframefor viewing government'sole towardsNature.As author
GeorgeLakoff says,"Reframingis changingthe way the public seesheworld. It is
changingwhat countsascommon senseThis newway of looking at government'sole
mustengageall agencieandofficials in climate defenseasthe supremenationalpriority.

Reframingenvironmentalaw doesnot meanthrowing out our environmentaktatutes.
Thosestatutegive us a tremendoudureaucracyhat wecansteerbackon courseThey
simply haveto be infusedwith clear principles.Thereframingl suggest drawen Supreme
Courtjurisprudencehat hasheenaroundsincethe beginning ofthis country.It
characterizeall of theresourcegssentiato humansurvival N including thewaters,
wildlife, andair N as beingpackagedogetherin a legalendowmenivhich | call Nature's
Trust. Ourimperiledatmospherés oneof the assetsn that trust.A trustis a fundamental
type of ownershipwvherebyone managepropertyfor the benefitof anotherLongago,the
SupremeCourtsaidthat governmentasthe only enduringinstitutionwith control over
humanactions,is a trusteeof Nature'sresourcesln otherwords,governmentioldsthis
greatnaturaltrustfor all generationsf citizens.We all hold a common propertynterestin
Nature'sTrust.

With everytrustthereis a coreduty of protection.The trusteemustdefendthe trustagainst
injury. Whenwe call upongovernmento safeguardur atmosphereye areinvoking
principlesthatare engrainedn governmenttself. Backin 1892, ourSupremeCourtsaid:
"The statecanno moreabdicateits trustover propertyin which the whole peopleare
interested.. thanit canabdicateits police powersin the administrationof government.”
The Nature'sTrustconcepis so basicto governancehat itis foundin manyother
countriestoday.For example, 13 yearsago, the PhilippinesSupremeCourtinvokedthe
trustto halt loggingthe last of the ancientrainforestthere,saying,"[E]very generatiorhas
a responsibilityto the nextto preservethatE harmony [of Nature]E [These principles]
areassumedo exist from theinceptionof humankind."In contrasto the discretionframe,
the trustframeforcesgovernmento protectNature'sEndowmentas propertyfor future
generationgo inherit. Failureto protectnaturalinheritanceamountsto generationatheft.
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We canall takethe very samesetof environmentalaws, and without changinga word of
them, reframeéhe government'sliscretionto destroyNatureinto anobligationto protect
Nature.But this principle worksin reverseaswell. We canpassany newlaw we want,
andno mattemwhatit says,if it is pressedhroughthe discretionframe,the government
will continueto impoverish naturatesourcesintil our societycanno longersustainitself.

Thetrustframecanbe a coalescingorceto confrontclimate crisis, in threeways.First, it
may generatea nationalfeelingof entitlementowardsNature.Thediscretionframegives
no hintof environmentaloss.Becauseair and othernaturalresourcesrenot defined
assetsyve neverimaginethat theycould be all spentdown,all usedup. Weseem
unbotheredcevenwhenour governmenteadsus into global environmentatatastropheBut
whenwe portraynatureasa trustratherthananill -definedcommonswe vestcitizenswith
expectation®f enduringpropertyrightsto a defined,boundedasset\We startthinking,
"Hey, that'smy air, evenif | shareit with others."Pollutionof thatair becomesan
infringementon Americanproperty.Governments obligatedto defendthat propertyThe
failure to mounta nationalclimate defensdbecomesasabsurda propositionasthe ideaof
governmensitting idle during an attackon Americansoil.

Second py definingNaturein familiar propertyterms,the trustframereconcilesrivate
propertyrights with environmentaprotection.Thediscretionframedoesn'do this.It
portraysenvironmentatesourcesasnebuloudeaturesof the world we live in. Private
propertyrights carrythe dayin our agenciesimply becauseheydrawupon alanguageof
propertythat isso deeplyembeddedn our nationalculture.To confrontany environmental
crisistoday,including global warmingwe haveto be clearon howpublic resourceand
private propertyrightsfit togetherin the schemeof things. Thetrustframeis itself a
propertyconceptso ratherthanpitting environmentgainstpropertyrights,you arefitting
Natureinto the systemof propertyrights. The Nature'sTrustframeis not antiproperty
rights. To the contrary,it affirms our collective propertyrightsin assetslike the
atmospherethatsupport humanityln securingour public propertythetrustalsoanchors
our entiresystemof private propertyrights. All privatepropertydepend®n Nature's
infrastructure Whenthat infrastructureollapsesit causesaturaldisastershat make
propertyboundariesrrelevant. Rememberprivate propertydeedsdidn't accountor
anything inthe aftermathof HurricaneKatrina. And theywon'taccountfor anything along
coastlinesnundatedby rising sealevels.

Third, thetrustframe positionsall nationsof theworld in a logical relationshiptowards
Nature.The atmospherés sharedas propertyamongsovereigmationsof the Earth. They
aresovereigrco-tenanttrusteef that atmospher&.heyareall bound by thesameduties
that organizefor example therelationshipof family membersvho shareownershipof a
cabinasco-tenants Propertylaw hasalwaysimposeda responsibilityon cotenantsto not
degradeghe common asseft his one conceptiendsdefinition to internationaklimate
responsibilities.

Let me conclude Global heatingdwarfsany threatwe haveknownin the history of
Humankind.Giving our governmenpolitical discretionto allow furtherdamageo our
atmosphergutsthe future of this nation andhe restof theworld in gravedanger If
Americanstaketheleadto reframeour government'purposeasa trustduty to safeguard
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the commonlyheld atmospherewe may soonfind everyothernation inthe world engaged
with us, not againstus, in a massiveurgentdefenseeffort to securethe systemf life on
Earthfor all generationso come.
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